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the reasonaMe application of TELRIC principles would producc.”l” We note that different states 
may rcach different d t s  that m each within the range of what a reasonable application of 
ELRIC principles would produce. Accordingly. an input rejected elsewhere might be 
rclsonablc under the specific circumstances here. 

36. The analytical framework we employ to review section 271 applications in these 
situations is well established. As the Commission’s previous decisions make clear, a BOC may 
submit as part of itsprim faie cane a valid pricing detemmab . ’on from a state commission. In 
such cases, we will conclude that the BOC meets the TELRIC pricing requirements of section 
271 unless we find tbat tbe daerrmnatto ’ * n violates basic TELRIC principks or contains clear 
errors of fact on matters so substautial that the end result falls outside the. range that a reasonable 
application of TELRIC principles would produc~.’~ Once the BOC makes aprimo fucie case of 
compliance, the objecting party must proffer evidence that persuasively rebuts the BOC’sprimo 
facie showing. The burden then shifts to the BOC to demonstrate the validity of its evidence or 
the state commission’s approval of the disputed rate or 
  elated to a pricing issue for the first time in the Commission’s section 271 proceedings without 
showing why it was not possible to raise it before the state commission, we may exercise our 
discretion to give this challenge little weight. In such cases, we will not find that the. objecting 
party permasively rebuts theprirno facie showing of TELFUC compliance if the BOC provides a 
reasonable explanation concerning the issue raised by the objecting party. 

application, we find that SBC’s UNE rates in Illinois, India~, Ohio, and Wisconsin are just. 
reasonable, and no ndkhhatory ,  and satisfy checklist item two. Below we iht SUmmaTize the 
individual state proctedirrgs snd discum OUT analysis of state-specific issues that were raised by 
commenting parties. Following the state-gp6cific analysis, we discuss mmmenter arguments and 
our conclusions regarding pricing issuts that concern two or more states. 

When a party raises a challenge 

37. With these principles in mind and a f b  thoroughly reviewing the record in this 

a. Illinois 

(i) Background 

38. In a series of proceedings begiuning in 1996, the Illinois Commission investigated 
SBC’s cost submissions and established rates for the provision of UNEs, ~U~CTCOMW~~OII, and 

Verizon Pemuytvania Or&, 16 FCC Rcd U 17453. para 55 (citations baed).  

See, e.g.. Application by Verizon New Jersey, Inc.. Bell Atlantic Communications, Inc. ( M a  Veruon Long 
Distance). “ E y h g  Distance Compmry ( m a  Veruon Emterprhe  solutio^), Veruon GIobnl Networks Im., 
and Verizon Select Servica Inc.. for Authorkulion to Provide hRegion I n t a u  TA h i m  in New Jersey, CC 
Docket No. 02-67, Memorandum Opiion and Order, 17 FCC Rcd 12275,12305, para 68 (2002) (Verizon New 
Jersey order). 

”’ Application of BellSouth Corporcrtion. E e l l k t h  Telecom~ications, Inc.. andBellSauh Long Disiame, lm., 
for Provirion @In-Region InterUTA Servicar in Larukmrr, CC Docket NO. 98-121, Manomdurn Opinion and 
Order, 13 FCC Rcd 20599,20635-39. puac. 51-59 (1998) (SecondBeIEouth Louisiana order). 
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local transport and terminati~n.”~ In the course of its evaluation and findings, the Illinois 
Commission wnsisrzntly demonstrated its co: aitment to TELRIC principles.”’ The Illinois 
Commission required SBC to make numerous modifications to its proposed cost study 
assumptions based on the evidence submitted by competitive LECs and commission staff.’” The 
Illiiois Commission ordered the usc of a 9.52 percent cost of capital and FCC-prescribed 
depreciation lives, and made other det eminations with respect to fill factors, shared and common 
cost factors, switching, non-recurring charges, and 
TELRIC Order, the Illinois Commission required SBC to make further changes to its rate 
structures and prices for non-recurring charges (NRCs) and UNE 
the Commission’c ‘WE Remand Order.‘” Line Sharing Order,’% and SBUAmeritech Merger 

Subsequent to the Rlinois 

In response to 

:ommission exarnined SBC’s provision of additional UNEs, including line the Illir. 

Inwtigotion into Forward Looking Cast Shuiies and Rates of Ameritech Illinois for Interconnectim Network 
Elements, Trmport ond TermiMtion of lk#i; Illinois Bell Telephone Company Proposed &a, Ternrs ond 
Conditim for VnbundledNeWk Elements, ICC Docket Nos. 964486lOS69 Coosol., Sccond Intaim Order 
(Illinois Commission Feb. 17,1998) (Illinois TELRIC Order). The Illinois TELRIC Or& was amended 6vm an 
interim order to a h a 1  d e r  by the Illinois Commission on April 6,1998. Investigtion into Foruwrd Looking Cart 
Studies ond Roles of Ameritech Illinois for Interconnection, Nehvork Elements, Pompon and Tetmimtion of 
h$ic; Illinois Bell Telephone Compony Proparedlbtes, Terms ond Conditiom for VnbundledNetwork Elemem, 
ICC Docket Nos. 96-048610569 Consol.. Amendatory Ordcr (Illinois Commission Apr. 6.1998). See oh0 
Investigolion into the Compliance of Illinois Bell Telephone Company with the Order in h k e t  96-0186/0569 
Comolihted Regarding the Filing of Tarifi and the Accompanying Cart Studies for Interconnection Unbundled 
Network Elements o n d k d  Tramport and ivminotion Regarding End to End Bundling I-, ICC Docket No. 
986396, Ordcr (Illinois Commission Oct 16,2001) (Illinois TELRK Complhce Order); Investigation into the 
Compliawe of Illinois Bell Telephone Compony with the Order in D~ket9MH86/os69 Cmdidated Regarding 
the Filing of Tar@ ond the Aceomponying Cart Sludies for Interconnection, Unbundled Network EL?ments and 
Loco1 Tramport ond 7erminotion Regarding End to End Bundling Issues, ICC Dccket No. 984396, Order on 
Reopening (Illinois Commission Apr. 30,2002) (Illinois TELRK Complionce Order on Reopening). 
‘” 
lY SBC Application App. A Vol. 11, Tab 35, Affidavit of Barbara A. Smith Regarding Illinois (SBC Smith Illinois 
M.) at para 1 1. See oho, gL 3 ,.artys Illinois TELRIC Order. 
13’ IIIinois TELRIC &der at s, I 1-12.28-29,32-3S,47-54,58-59,88-9o, 95-98. 

Illinois TELRIC Order at 5. 

’16 Illinois TELRIC Complionce Order at 95-97; Illinois TELRIC Complionce Order on Reopening Bt 11,33-34. 

’” VNE Remond Or&, 15 FCC Red 3696. 

’” Line Shoring Order, 14 FCC Rcd 20912. 

Applications of Ameritech Corp., Tromfiror, ondSBC Communicotiom Inc.. Tromfkree,jOr Consent to 
Trmfer Control of Corporotiom Holding Commission Licemes ond Lines Pursuant to Seetiom 214 ond 310( i  of 
the Communicdiom Act ond Parts 5.22,24,25,63,90,95 ond 101 of the Commission’s Ruler, CC Docket No. 98- 
141, Memorandum Opinion and Order, 14 FCC RIA 14712 (1999) (SBCIAmeritech Merger Order), vocated in port, 
Ass’n of Communications Enterprises v. FCC, 235 F.3d 662 (D.C. Cu. 2001). 
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sbarin&l4 and shared transport."' 
. * . 

39. On October 24,2001, the &oh t%.&&ion initiated a proceading to review 
Ilhok Bell's compliance with d o n  271 of the i'elcdommunications Act of 1996.IU The 
Illiiois Commission served a copy of the Illinois Section 271 Proceeding Initiating order on 
every competitive LEC licensed to provide basic local exchauge service in SBC's Illinois service 
area.'" All parties were aiTorded the opportunity to file testimony, comments, and reply 
comments throughout the proceeding.'" Phase I of the proceeding examined SBC's compliance 
with the section 271 competitive checklist, and Phase JI addressed SBC's performance results on 
checklist items, OSS issues, performance measures and the perfonnnuce remedy plan.'" In 
Phase I of the proceedin& the IUinois Commission quired SBC to make several dcmonstmtions 
regarding UNEs.'" Specifically, the Illinois Commission q u h d  SBC to demonsbate that: 
competitom can opt into UNE offerings in tariffs or interconnacton agreanents without 

by the commission fall within a TELRIC zone of reasonableacss; combination rates for UNEP 
and enhanced wctended links (EELS) are clearly defined, and UNE-P and EEL combination ratcs . 
have been found to be TELRIC-W by the commission, or are within a TEWC zone of 
reaso~bleness.'~' The Illinois Commission also required SBC to pv ide  in its M s  true-ups 
for interim rates to February 6,2003, the effective date of the nlinois Section 271 Phase I order, 

UM- restrictions; UNE rates are clearly defined, iaterim rates and ntw not yet reviewed 

Illinois Bell Telephone Compmy, propaud IrnplCmanrmiM of High Frequemy Poriion of Lmp (HFPL)/Line 
Shoring Service (Tar@ FiledApril21.2OOO). ICC DocLa No. 00-0393. Orda ( I U i u  Commission Mar. 14. 
2001); Illinois Bell Telephone Comjmny, Proposedlmplunmlcrtion of High Fregvency PMion of Loop 
(HFPL)/Line Shming Service (Tar&% Filed April 21. ZOOO), ICC Docket No. 00-0393, Ammbtory Ordcr (Illinois 
Commission May I,  2001); Illinois Bell Telephm Cornpony. Prsparedlmpkmem'on ofHigh F n g w ~  Portion 
of Loop (HFPL)/Line Shoring Service (Tor@ Filed April 21, ZOOO), ICC Docket No. 00-0393, orda on Rehearing 
(Illinois Commission Scpt 26,2001); Illinois Bell Telephone C o m e ,  Propaed Implanentaiion of High 
Freqwncy Portion of Loop (HFPL)/Line S w i n g  Service (T0@ FiledApril21, ZOOO), ICC Docket No. 00-0393, 
Amendato~~ Or& (Illinois commipsion Oa. 16,2001); Illinoia Bell Telephone C o m e ,  Propsed 
Implementation of High Freqveney P O R h  of Loop (HFPL)/Line Sharing Service (Tar@ Filed April ZI,2000), 
ICC Met No. 00-0393, Order on S e e d  Rehearing (nlmois Commission Mar. 28.2002). 

-~ 
~ 

Illinois Commerce Commission on I@ Ow Motioq lmutigation into TarflProvidlng UnbndedLocd 
Switching with Shmed Transport, ICC Docket No. 00-0700, M e r  (Illinois Commission July 10,2002). 

See Illinois Section 271 Proceeding Initiating order. 

SBC Johnson Aff. at para 13. 

Iu SBC Johnson Aff. a! para. IS. 
I" SBC Johnson Aff. at para 40, citing Illinois Section 271 Proceeding Initiating Or& at 3 4 .  

Illinois Commerce Commisxion on Its Own Motion, Investigation C o m i n g  Illinois Bell Telephone 
C o m p q  's Compliance with Section 271 ofthe Telecommunicntim Act of 19%, ICC Docket No. 014662, Phase I 
Interim Order on Investigntion, 174-7s (1Uinois Commission Fcb. 6.2003) (lllinou Section 2 71 Phase I Order). 
'*I 

146 

See Illinois Section 271 P h e  I Or& at 174-75. 
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and to initiate a proceeding to investigate the interim rates for dark fiber, subloops, and CNAM 
database queries.“8 In its May 13,2003 order in this docket, the Illinois Commission conditioned 
its endorsement of SBC’s section 271 application for Illinois on SBC’s commitment to remedy 
these iss~es.’‘~ In its comments on SBC’s section 271 application the Illinois Commission 
includes an attachment demonstrating that SBC has completed its commitments regarding UNE 
rates.’” ... 

40. On May 9,2003, the Illinois General Assembly passed and the govemor signed 
into law Illinois Public Act 93-005, which created sections 13408 and 13-409 of the Illinois 
Public Utilities Act.’” These statutory provisions direct the Illinois Commission to calculate 
UNE loop rates using current actual fill factors,”2 and depreciation rates based on the economic 
lives reflected in the incumbent LEC’s books of ~ccount.’” The legislation directed the Illinois 
Commission to make the required rate adjustments within 30 days of the effective date of the 
legislation.lY The Illinois Commission issued an order on June 9,2003 enacting the legislation 
and adopting increased UNE loop mtes.’” Also on June 9,2003, the United States District Court 
for the Northern District of Illinois, Eastern Division, enjoined SBC from implementing fhe 
legislation.’” SBC has appealed the district court’s decision and this appeal is pending before the 
United States Court of Appeals for the Seventh Circuit.”’ 

(i) Discussion 

41. nlinois Legislation. The ACN Group argues that sections 13-408 and 13409 of 
the Illinois Public Utilities Act preclude a finding that SBC satisfies the requirements of checklist 

Illinois Section 271 Phase I Order at 170, 177. 

IllinoisSection 271 Order at 916. 

Illinois Commission Commmu, Attach. A at 1-3. 

220 Ill. Comp. Stat. 5/13408, 13409. 

A “fill factor’’ is the estimate of the proportion of the facility that will be used. 

’” 

‘’I 

”* 

I” “Depreciation rates” represent the amount of time over which an asset will be depreciated for accounting 
P W X S .  

22 111. a m p .  Stat. 5/13408(c). 

Petition to Determine Adjustments to UNE Loop Rates Pursuant to Section 13-408of the Illinois Public (Nilities 
Act, ICC Docket No. 03-0323, Order (Illinois Commission June 9,2003). This order increased the rates for 2-wire 
loops from $2.59 to $5.12 in the Mew rate zone, 6om $7.07 to $12.83 in the Suburban rate zone, and from $1 1.40 
to 519.29 in the Rural rate zone. 

Voicesfor Choices v. Illinois Bell Td. Co , Case No. 03-C-3290.22 (N.D. 111. lune 9,2003) (gtanting 
preliminary injunction) (Voicesfor Choicer). 

’” Voices for Choices v. Illinois Bell Tel, Co., Case Nos. 03-2735 and 03-2766 (7* Cir. July 3,2003). 
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item two in Illinois.'" Specifically, the ACN Gmup argues that the loop rates promulgated by 
the Illiiis Commission in nsponse to tbe le@ ilre not TEMC-complimt.'" Although 
SBC has been enjoined from implementing the legjslation, the ACN Group argues that the 
existence of the legislation aud the pending cow proceedings surrounding it result in rate 
uncettainty for competitive LECs.'"O To ndua uucemn ' ty associated with the pending litigation 
of the legislation-based rates, SBC voluntarily has committed that, should it prevail in its . - 
challenge to the legislation injunction, it will not seck to *-up loop rates any higher than rates 
that would pass a benchmark comparison to loop rates in Texas that the Commission reviewed 
and approved in the SWBT Texas order for the period f b m  June 9,2003 to the date we grant 
SBC's section 271 application in Illinois."l 

42. The existence of pending litigation concerning SBC's loop rates in Illinois does 
not lead us to conclude that SBC's current Illinois loop rates fail to meet the requirements of 
checklist item two. As we have rcpeatcdly held, we perform our section 271 d y s i s  on the rates 
before us.'4 If we find thwe ratca to be TELRIC-compliant, then SBC has met its obligation to 
price UNES in coqliaoct with checklist item two. If, in the future, SBC werc to mise those 
rates above the range that a reasonable application of TELRIC principles would produce, those 
rates could be challenged in district court or pursuant to section 271 .le Section 271 provides a 
mechanism, d o n  271(d)(6)@), to challenge any UNE rates as not being TELRIC-based." 
Under section 27l(d)(6)(A), the Commission has the authority to review any future SBC rate 
increases and, u p n  determining that such incraws are not TELRIC-based in compliance with 
checklist item two, the Commission may suspend or revoke SBC's section 271 authority or 
impose other penalties.'" 

43. With respect to the ACN Group's claim of rate confusion, we note that 

'I' ACN Group C- at 32-35. 

'I9 ACN Group Comments at 32. 

ACN Group Comments at 34 

SBC Reply at 54-55. See S M T  Tam&&, I5 FCC Rcd 18354. 

See Joid Application by BellSouth Corporotio~ Belbuth Telecommunicm'ons, Inc.. and BellSouth Long 
Distance, Inc. for Provision of hRegim InterL.4 TA Servicu in Georgia and Louisiam, CC Docket No. 02-35. 
Memorandum Opinion and Order, 17 FCC Rcd 9018,906647, para 97 (BellSouth GeogidLouisiana Order)(citing 
Veriron Rhode Island&&, I7 FCC Rcd at 3317, para 31). 

'" We note that SBC has stated, however, that in the event that it is permitted to mise its Illinois rates in the htm, 
it will not do so above a level that would 
Commission reviewed and approved m the W E T  Tercrc older for the period covering the 9O-day 271 review period 

16' 

IO 

a benchmark comparison with the Texas UNE rates tb.t the 

for Il l in~is .  SBC Reply Bt 54-55. 

la 47 U.S.C. 5 27l(d)(6m). 

161 47 U.S.C. 5 271(d)(6)(A). 
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competitors have more rate certainty in this instance than in the case of a pending state 
commission h e w  of rates. In this case, the Illinois Commission a4eady has completed its 
proceeding to establish loop rates in compliance with the legislation and competitors know what 
those rates will be. As noted above, if these loop rates ultimately are reinstated by a court and 
SBC seeks to true-up rates as of the day after grant of its section 271 authorization in Illinois, 
parties may challenge the rates pursuant to section 271(d)(6)(B).'* 

compliance with checklist item two in Illinois due to the existence of interim rates for dark fiber, 
subloops, and CNAM database queries.'" In its section 271 proceeding, the Illinois Commission 
identified these rates as ones that it had not yet investigated, and set interim rates for these 
elements.'" These interim rates are subject to true-up.'" The Commission has held that: 

the mere presence of interim rates will not generally threaten a Section 271 
application so long as an interim solution to a particular rate dispute is reasonable 
under the circumstances, the state commission has demonstrated its commitment 
to our pricing rules, and provision is made for refunds or true-ups once permanent 
rates are set.Irn 

44. Interim Rates. The ACN Group also argues that SBC docs not demonsaate 

We fmd that the interim rates identified by the ACN Group in Illinois meet this test. The Illinois 
Commission examined the interim rates and found them to be reasonable on an interim basis."' 
The Illinois Commission has demonstrated a strong commitment to setting TELRIC-based rates 
in its m y  rate proceedings.'R These interim rates are subject to true-up, and the Illinois 
Commission is reviewing the rates in a pending proceeding.'n The existence of these interim 

'66 See Bellsouth GeorgidLoubiana Order. 17 FCC Rcd at 906768, para. 98 ('Womver, as we have pointed out 
in past sation 27 I proceedings, if 'prices are not set in accordance with our rules and the Ac& we retain the ability 
going f o m d  to take appropriate enforcemmt action, including action pursuant to seaion 271(d)(6)'"(citing 
Veruon Mppsrrchwettv Order, 16 FCC Rcd at 9003, para. 30)). 

16' ACN Group Commcnts at 35-36. " C N W  stands for caller ID with name. 

Illinob Section 271 Phase I Order at 171; Illinois Section 271 Or& at 215. 

Illinob Section 271 Phase I Order at 177. 

SWBT Texas Order, 15 FCC Rcd at 18394, para. 88. 

'" 

I" Illinois Section 271 Order at 215. Unlike the interim rates for EEL NRCs formd by the Illinois Commission to 
be rrasonable discussed in paras. 69-7 1, infro, we do not have specific concern with the analysis used by the Illinois 
Commission to determine that these interim mtes are reasonable. 

In See para. 5 ,  supra. 

Illinob Commerce Commission On Its Own Motion vs. Illinois Bell Telephone Company, Imtesligation of Dark 
Fiber, Sublmps, and CNAM Database Query Rates ofIllinois Bell Telephone Company, ICC Docket No. 03-023 1, 
Order (Illinois Commission Apr. 9,2003). We also note that the rates that are interim arc not UNE-P rates. See 
Joint Application of SBC Communications Inc.. Southwestern Bell Telephone Company, rmdSoVthut?stern Bell 
Communications Services, Inc. db/a Southwestern Bell Long Distance Pursuatu to Section 271 of the 
(continu ed....) 
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rates does not, therefore, cause SBC to fail to demonstrate compliance with checldist item two in 
Illinois. 

b. Indhna 

(0 Background 

45. SBC's current permanent Indiana rates for intenxnucction, UNEs and transport 
and tennbtion of tra€fic are the d t  of multiple procedings conducted by the Indiana 
Commission over a period of s c v d  years.'" On December 18,19%, pursuant to a request filed 
by Sprint, the Indiana Commission initiated an investigation and generic proceeding to review 
SBC's Indiana cost studies for its provision of interconnection, UNEs and transport and 
termination of W c  pursuant to sections 251 and 252 of the Act.'" The generic proceeding 
consisted of three separate, but coordinated, d0cket.P Cause No. 4061 1, in which the Indiana 
Commission rrrrmdatcd the application of TELRIC methodology in detumnm 
Cause No. 4061 1 4 1  Phase I, in f i c h  the Indiana Commission considerad issues that were not 
finalizsd in the Zndiuna TELRIC order;'" and Cause 4061 1-S1 Phsse I& in which additional 
unresolved pricing issues were considered.'" Over the course of the generic pmeeding, the 
(continued h m  previous page) 
Telzcommunicmionr Act of 1996 to Provfdc In-Regim IntwLATA kicu in Arkamas ad Mkouri, CC Docket 
No. 01-194, MnaoMdum Opinion aad Order, 16 FCC Rcd 20719,20750, para 64 (2001) (SBCArkam&M&souri 

See SBC ApplieatiOn at 49; SBC Butler AE at para 7; SBC Application App. A, Vol. 1 1, Tab 3 I ,  Affidavit of 

g UNE pricing;1n . .  

order). 
114 

lll0IIWSJ.- 'cz (SBC Makamwcz ' Aff.) at pyas. 10-30. 

Paition of w i n t  Communicotim C o m p ~ y .  LP. for a Grneric Proceeding on Amrriterech 's Ratu fa 
Interc-tion Unbundled ~ ~ t s ~  Transport d Tamlmt im and Resale, Cuue No. 4061 1 (Indima 
Commission December 18,1996). 

'" SBC Butla Aff. at paras. 6749. 

In Commission Investigation and Guvric Proceeding on Amm'tech Indiana's Roiu fa Intmomction. Smice. 
UnbuKued Elemem, ad Transport and Terminritlon under the Tdecommunica&iom A d  of 19% and Related 
I n d i m  Stahia. Cause No. 4061 1 (ludiam colllmiui lune 30,1998) (IndiMcr W C  Order). 

I75 

Commission Invutigation and Generic Proceeding on Ameritech Indim's  Rat- for Interconnection Service, 
Unbundled Elements, and Tramport and TermiMtion under the Telecommunica&iom Act of 1996 a d  Relded' 
Indiana Statues, Cause No. 4061 I-SI (hliana Commission March 28,2002) (Indimu Phase I Order). This docket 
addressed the rate for unbundled local switching (ULS), including the port and wage costs, if any, the shared 
b-znqmt componmt of ULS and reaming and nomecurring charges for all UNE combiastioas, including new 
installations when facilities are prrseat but dial tone is not prrsent, and migrations. See Indiutm P h e  I Order at 1- 
2. 

Commission Investigation and Generic Proceeding on Ameritech Indim 's Ratufor Interconnection, Service, l?U 

Unbundled Elements, and Transport and Termination luder the Telecommunicatim Act of1996 andRelaed 
India St-, Csluc No. 4061 1 4 1  (hdhm Commission February 17,2003) (lndiana Phase I1 Order). All of the 
remaining & cost issues thnt had not been .ddrrswd in the Indiana TELRIC Order or I& Phaae I Order 
were addressed in this docket. 'Ibese included primary wst Sudy auumptions for mud charge factors (ACFs), fill 
faetors, and shard and common cost mukup; m s  to the CNAM database; operator serviceJ/dircetory assistana 
(continued .... ) 
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Indiana Commission established SBC's wholesale prices based on either Indiana-specific 
TELRIC costs proposed by SBC as adjusted by the Indiana Commission, or proposals submitted 
by competitive LECs that were ordered for use in Indiana by the Indiana Commission.'" 
Numerous competitive LECs and other parties participated in the generic proceeding."' 
Subsequent to issuance of the Indiana TELRIC Order, SBC filed, on August 30,1998, amended 
cost studies in compliance with that order. la The rates required by the Indiana Commission in 
those proceedings are reflected in SBC's UNE and interwnnection tariffs, and the rates are 
available for all new interconnection agreements.'" Those rates also are made available for 
existing interconnection agreements if the language of the agreement provides for such 
adjustments.'" 

46. On February 2,2000, SBC sought review of its section 271 application by the 
Indiana Commission.'" SBC requested and was approved to use a three-phase dmke approach 
in evaluating its application.'" Phasc 2 of the proceeding involved pricing issues and was 
initiated on September 26,2002, when SBC submitted its Checklist Informational Filing to the 
Indiana Commission. On October 31,2002, however, the Indiana Commission issued a detailed 
process order that defined the minimum requirements for the Phase 2 investigation, including 
information submissions.'" Consistent with that order, on November 18,2002, SBC 
supplemented its Checklist Informational Filing by submitting a comprehensive report reflecting 
arbitration agreements and tariffs that it intended to use in support of its section 271 application 
and to demonstrate compliance with applicable statutes, and this Commission and Indiana 

(Continued from previous page) 
(OSDA) branding; subloop brandine; DS-3 loops; loop conditioning; loop qualification; line sharing; line splitting; 
unbundling Project Pronto; 91 1 access; and dark fiber prices. See SBC Application App. DIN. Vol. 21, Tab IO, 
Commission Investigotion ond Generic Proceeding on Ameritech Indiono 's R a m  for In~erconncctIo~& Senice, 
Unbundled Elemenls, ond Tronsport and Termination under the Telecommunications Act of I996 andwotd 
Indiana Stafues, Cause No. 4061 I-SI (Indiana Commission July 3,2001) (listing the cost issues to be reviewed 
undnCaux40611-SI). 

See SBC Mskarewicz Aff. at paras'. 10-25. 

'" Participants included ATBrT. Spriak MCWorldCom, Time Warner Communications of Indiana, the Indiana 
Oftiice of Utility Consumer Counselor and numerous others. See SBC h4damw 'cz Aff. at para. 10. 

SBC Makarewicz Aff. at para. 14. 

SBC Butler Aff. at para. 74. 

I" Id 

'" See SBC Indiana Petition; see olso Indian0 Compliance Order at I .  

id. 

In See Petition of Indiana Bell Telephone Cornpony, Incorporated, D/B/A Ameritech Indian0 or SBC I n d i m  
Pursuant to 1.C. 8-1-2-61 For A Three-Phe Process For Commission Review of Various Submissions ofSBC 
Indiana To Show Compliance With Secrion 271(C) of The Telecommunications Act of 1996, Cause No. 41657 
Process Order (Oct. 3 1,2002) (Indiana Process Order). 
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Commission orders and rules." Parties werc given 110 oppommity to comment on SBC's 
Checklist Informational Filing and to discuss tbc checkbt filings during workshops held April 2 
and 3,2003.'" 

47. The price lists filed with the Indiana Commission by SBC in the section 27 1 
docket reflect the approved rates set in the TELRH: proceedings.'" After examin& all of the 
filings in the docket, the Indiana Commission issued an order on July 2,2003, indicating that it 
was prepared to support SBC's application, subject to the filing and implementation of the most 
recent versions of the same compliencc plnns that SBC had already agreed to implement in 
Michigan and Illiioi~.'~' B d  upon SBC's August 1,2003, revised filing, the Indiana 
Commission concluded that SBC has amplied with the Zdiunu ComprimrCe Order and, 
therefore, conditionally supports SBC's section 271 applicatiox~'~ 

(iui Discusion 

48. Rate Uncertainty. The Indi&'Commission expresses concern regarding SBC's 
ongoing challenges to its authority to q u i &  the filing of a UNE tariff.'" nus, the ~ a u a  
Commission qualifies its finding of SBC's compliance with section 271 upon a further 
determination by the Commission that such legal challenges do not result in umxtmty.  . 
Similarly, the Indiana Office of Utility Consumer Counselor (NCC) opposes SBC's section 271 
application because SBC is appealing all of the Indiana Commission's UNE pricing orders, 

I94 

~ndirma comp~ianec ~ r d a  m 2. 

SBC Butlcr Aff. at para 46. 

Ip0 Petition of Indiana Bell Telephone Company, In?orporatt?d DW.4 Ameriteh I n d h  or SBC Indiana Plpsvrmr 

to I.C. 8-1-2-61 For A Throe-Phaae Roce.w For Conuniwion Review of Vmiouc Submiwiom OfsBcIndiOno To 
Show Compliance With Sestion 271(C) of The Teleomnnmicatiom Act of1996,CauacNo. 41657,"Section 271" 
Rcport and Recommendation of the Indi.aa Utility &&tory Commission to thc Fedaal Communications 
cornmimion, WC Docket No. 03-167 (Idimu Canmirrioa August 6.2003) (Imiiam Sation 271 Repon and 
Recomme&ion) at 194. See Indiana Sation 271 Repon and hmnmen&nion m Amch. 3 fa  SBC'8 achlal price 
lists s u b m i  in support of its section 271 appliutiOa 

"' See Indiam Complionee Order at Attach. Onc at 1. 

hdipma commirsion comwnts at 3-5. we  dircuss the ~ndinua Commission's qualification m the d i m n  
seetion below. 

lndiana Commission Comments at 3 and 4. Pmdy ,  SBC's lawsuit m Indiana, Indiana Bell Tel Co. v. IURC, 
Case No. lPOIM19-C-Y/S (S.D. Indiana fled Feb. 16,2003), is p d h g  beforc the court. 

194 Id Here the l n h  Commission slates: "SBC Indians Ddisfi~ Seetion 27l(c)(l)(A) ofthe 
Telecamrnunications Act of 1996, to mC extent the FCC dctormii that h e  Uneataaty cauqcd by SBC's challenges 
to ow legal auhorityto order it to file I UNE tariffdocsnot d M c  or cause a lack of a'cuamte and specific 

that set for& prices and other tern and coaditioas for crh checklist itcm' for cntain UNEs and rate elemcats." 
legal obligation [by SBC] to fianirhme item U p m n q u c s t ~ t  to stuMpprovad i n t c r C o & r n ~ t s  

29 



Federal Communication# Commission FCC 03-243 

thereby constituting “continued uncertainty” for UNE rates in SBC’s Indiana service temtory.lW 
Thus, even though the Indiana Commission has rcviewed and set TELRIC-compliant rates for 
SBC, commenters express concern regarding the uncertainty of future rates that SBC might 
impose on competitive LECs if SBC prevails in its various court appeals. 

49. In response to the comments, SBCargues that its challenges of the Indiana 
Commission’s tariff and pricing orders should not preclude a determination that it is in 
compliance with section 271 .Iu SBC characterizes its appeals as intended to preserve the 
viability of the legal obligations contained in its interconnection agreements. SBC has 
committed that, if it is successful in its appeals, it will not initiate any action seeking retroactive 
application or payments from competitive LECs for interconnection services or UNEs.’* SBC 
also notes that the IUCC, while complaining of possible rate uncertainty, does not challenge the 
correctness of current rates, nor of SBC’s compliance with the Indiana Commission’s pricing 
orders. SBC also has expressed its intent, during the pendency of the appeals, to continue 
complying with the Indiana Commission’s tariff and pricing orders absent a stay, modification, or 

50. In prior section 271 decisions, we determined that future rate uncertainty due to a 
pending appeal, without more, should not affect our review of the currently effective rates 
submitted with a section 271 application.” In the @est Minnesota Order, we rejected AT&T’s 

IUCC Comments at 15-16. In addition to challenging the Indiana Commipsion’s authority to require a tariff, 
SBC has several pending appeals challenging the validity of the pricing methodology. Thcse includc: Indiana BeU 
Tel, Co. v. McCarfy, Case No. W12C-O656B/S (S.D. I n d w  filed April 29.2002) challenging the melhodology set 
for NRCs and UNE combinations and &ex ram; and Indiana Bell Tel. Co. v. M c C W ,  Case Nos. 03-1 122,03- 
1123 & 03-1 124 (7* Cu. Filed Jan. 16,2003), on issues concerning the obligation to offer nm UNE combinations, 
and OS/DA and dark fiber as a UNE. See SBC Butler Aff. at paras. 61-62. 

SBC Application Reply App., Vol. 2% Tab 4, Reply Aflidavit of lolynn B. Butler (SBC Butla Reply Aff.) at 
para 3-4. 

lcn SBC Reply at 63-64. Here SBC charscterizes the Indiana Commission’s tariff r e q u h e n t  as be& intended to 
provide competitive LECs the option of purchasing UNEs and intereonnection terms “off-the-shelf’ rather than 
through an interconnection agreement; an option that SBC apparently opposes. 

SBC September 9 Er Parte Letter at Aaach. J. To reduce uncertainty associated with its pending appeals,.SBC 
committed that, subsequent to a favorable COW decision, it will not initiate rrtroaetl ‘ve application of the decision in 
its favor. Should another party initiate retroaaive application of the elements of the decision in that paQ”s favor, 
however, SBC reserves its rights to seek retroactive application of the portions of the decision in SBc’s favor. Id, 
Attach. J at 2. 

’* See SBC Application App. C Vol. 9, Tab 62, SBC Indiana f Response to April 28,2003 Cornmetus at 17. 

xa pwest Minnesota order, 18 FCC Rcd at 13349, para. 49; Qwst Nine State order, 17 FCC Rcd st 26469, paras. 
306307 (wherein the Commission rejects the notion that a pending state commission review of TELRIC-compliant 
UNE rates in Utah should result in the denial of a section 271 application); Application by Verizon MrUyand Inc., 
Verizon Wmhington. D.C. Inc.. Verizon West Virginia Inc.. Bell Atlantic Communications, Inc. (db/a Verizon Long 
Distance), NYNEYLong Dkiance Compaty (db/a Verizon Enterprise Solutions), Verizon Global Networh Inc., 
and Verizon Select Services h c . .  for Authorization To Provide In-Region, InferLATA Services in M a ~ y l d  
(continued. .. .) 
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argumcnt that a section 271 application should be denied solely because mi applicant is appealing 
TEwCampliant UNE rates, while ot the same time basing its Section 271 application on the 
veryntes it is appding. In that case, as in this one, tb Commission based its daammt~ on OII 
the maits of the applicant's pmmt rates." l'hc mere existence of the possibility that TELRIC- 
compliant UNE ratts might be amended in the future, in aud of itself, is not justification for 
denying a d o n  271 application. We m l u d e  that SBC's pending appeals before the state and 
federal courts do not preclude us h m  finding that SBC satisfies checklist item two. 

. .  

E. O b  

(i) Background 

51. n e  ohio commission opened a proceeding to m i e w  SBC ohio's costs ah Am 
for interwnncction and UNEs on September 3, I%," shortly after the release of the Loccrl 
Competition Competitive LEcs and other interested parties, including ATBET, MCI, 
Sprint, Time Warner, CompTel, the Ohio Cable Telbcommunications Association, and the Ohio 
Consumas' Counsel, participated in the procedng. On the basis of a voluminous mrd that 
included cost studies, computer models, testimony about TELRIC methodology, thirty-three days 
of hearings, and the crossexammab ' 'on of wilnesscs, the Ohio Commission on June 19,1997, 
e s t a b l i i  the methodology and inputs to be used for cost studies that underlie UNE pricing.m 

In the course of its evaluation and findings, the Ohio Commission consistently 52. 

(Continued h o r n  previous page) 
Wavhington, D.C., and West Virginia, WC Wet No. 02-384, Memomdm and &der, 18 FCC Rcd 5212,531 I ,  
para 170 (2003) (Verkon DciIMwIyyA (kda) (involving a rejection by the Commission of Egmnooten' 

contention that Verizoa's pending appal of UNE Rtcs should mutt in the rejection of its sectioo 271 applicatiOn); 
Application by Verizon New Englrnd Inc., VaiZan Delaware hc., Bell Atlantic communiutims Inc. ( W e  
Verizon Long Distance), "EX Long LXstmce C0mp.n~ ( m a  Verizm entaprise So-), Vaizoll Global 
Nehvorlcs k., and V h n  Select Saviur Inc., for A- to Ruvide h-Region, IntarLATA Sewires in 
N~H.mprhire~dDelsware,  W C D o c b t N O . O 2 - 1 5 7 , M d ~ d ( x d a ,  17FCCRcd18660.18735, 
paras. 130-1 3 1 (2002) (Verkm N m  HmrpJh*r/Delmwe (hda) (wheem the Commirs ion rspac a comolmtcr's 
argument that a Kction 271 application should hil on the bapi that the applicant is a j p a h g  TlXRIC-compliant 
collocation powa 

m' 

* Review ofAmeriiech Ohio's Economic Costs of Intercomeciiofi Unbundled Network EIemenU, rmdReriproca1 
Compemation for Tranrport and Termination o f k a l  Telerommunicationr Trmc ,  Meuhmdm& Case No. %- 
922-Tp-UNC (Ohio Commission Sept. 3,19%). 

'03 Sees general&, Lmd Competffim Or&, 1 1 FCC Rcd 15499. 

Iy Review of Ameritech Ohio 's Economic Costs of Interwnnectio~& Unbuded Nehvorh Ekamnts, dReziproea1 
Cornpenration for Transport and Twrnimation of Local Telecommunications Tr&, Application ofAmmitech Ohio 
to Revise its Ameritech Tar# P.U.C.O. No. 203 io Introduce Unbundled Network Components, Petition of 
Ameriteh Ohio* Approval of a Stahmmu ofGenaal& Available Tanu and Conditions Pvnvnnt io the 
Telecommuak&iom Act of1996, O p i  and (kda, Case Nos. 96-922-TP-UNC. %-974-TP-ATA, %1057-W- 
UNC (Obi0 C o w n i s i i  Juae 19,1997) (Ohio Commusion LINE order). 

to the stme supmw MIlrs citing the SWBT Tcrac Odw, I5 FCC a 18394, para 87). 

Qwast Minnesoro orda, 18 FCC Rcd at 13349, para 49. 
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demonstrated its commitment to TELRIC principies.m It used the Ameritech Facility Analysis 
Model to compute the capital investment require. .> construct loop facilities and the Switching 
Cost Information System for the switching cost model, but made numerous modifications to 
SBC's proposed cost study assumptions based on the evidence submitted by competitive LECs.' 
The Ohio Commission ordered the use of FCC-prescribed depreciation lives and a 9.74 percent 

cost of capital, and made other determinations with respect to fill factors, shared and common 
cost factors, non-recurring charges, switching, loops, and collocation."" SBC's cost studies for 
unbundled loops were geographically deaveraged based on three geographic zona or access 
areas, reflecting cost differences for each zone.* Following a period for rehearing, various 
parties entered into a stipulation, additional issues were resolved, and on the basis of revise0 cost 
studies, SBC filed UNE rates on June 9,1999, in compliance with Ohio Commission ordm.'Og 

53. The Ohio Commission used the same docket on an ongoing basis to establish rates 
for other UNEs and interconnection services as well. For example, on October 4,2001. the Ohio 
Commission determined the scope and pricing of UNE-platform and its related non-recurring 
charge?'O More recently, it issued an order on March 13,2003, regarding loop conditioning, loop 
qualification, and shared cage and cageless collocation.2" SBC presently has a proceeding before 

See, e.g..Ohio Conmiiron LINE Order at 10. 11,24,30,44,86. 

m6 SBC Application App. A Vol. 3, Tab 12, Afidavit of Dr. Kent A. Curie at A 4  (SBC Currie Aff.). See d o ,  
gemrally, Ohio Commission UNE Order. 

Ohio Commrssion LINE Order at 8-1 I .  22.28-29.4849. 53-58.61-82. 

Ohio Commission W E  Or& at 65; SBC Currie Aff. at para 47. 

m 

* 

zm SBC Application App. DOH, Vol. 9, Tab 99-100, Review of Ameritech Ohio's Economic Costa of 
Interconnrctioq Unbundled work El-, and RLfprocal Compenrorion for Trawpwt and Termination of 
Local Telecommunications 7r- . Letter, Case No. 96-922-TP-UNC (Ohio Commission May 27, 1999). SBC 
Application App. DOH, Vol. 9. i ab 10 1, L.etter 6om Susan Drombetta, SBC, to Dairy Crocbon, Chief of the 
Docketing Division, Cssc No. 96-922-TP-UNC (Ohio Commission June 9,1999). 

'lo Review of Ameritech Ohio's Economic Casu of lwerconnectioq Unbundled Nehwrk Ehents, and Reciprocal 
Compnsation for Trmport and Termination of Local Telecommunicmions T r m ,  Application of Ameritech Ohio 
for Approval of Carrier to Carrier Tar# Opinion and Orda, Case Nos. %-922-TP-UNC, 00-1368-TP-ATA (Ohio 
Commwion Oct. 4,2001); see ako Review of Ameritech Ohio's Economic Cosu of Interconnectioq Unbundled 
Nehwrk Elements, ond Reciprocol Compnsation for Transport and Termination of Local Telecommunications 
T r d c ,  Application of Ameritech Ohio for Approval of Carrier to Carrier Tar18 Entry on Rehearing Case Nos. 96- 
922-TP-UNC, 00-1368-TP-ATA at 32 (Ohio Commission Ian. 3 1,2002) (affirming and stating that although &e 
Ohio Commission does not rely on a survey by Commerce Capital Markets for its decision, "lilt is worthwhile to 
note that a review of the survey dated November 12,2001 ... demonsbates that Ohio has the lowest rates nationwide 
for unbundled loop, per minute local switching, and considering the $0.74 non-retuning charge, the UNE-P 
offering."). 
'" 
Compensation for Tramport and Termination oflocal Telecommunicatiom Tra& Opinion and Order, Case Nos. 
96-922-TP-UNC. 00-1 368-TP-ATA (Ohio Commission March 13.2003). Loop qualification information allows 
competitive LECs to determine if a loop is suitable for Digital Subscriber Line (DSL) service. Loop conditioning is 
(wntinu cd.... ) 
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the Ohio Commission to update prices for unbun41cd loops and otha UNES related to the UNE- 
platform based on new 2002 cost studies tbst tlpdrrtc the original 1996 studies.”’ The ohio 
Commission has recommended that SJ3C’s section 271 application be approved after finding teat 
the carrier’s UNE ”rates are reesonable and consistent with the FCC’s a d  the [Ohio 
Commission’s] TELRiC-based pricing rneth~do~opy.’~~~ 

. .. 
(i) Discamion 

54. The Ohio Consumers’ Counsel (OCC) contends that SBC‘s section 271 
application should be conditioned on the continued affordability of the UNE-platform because 
this is so vital to ongoing comp~tition.”‘ More spcc~caUy. the OCC criticizes SBC for seeking 
UNE rate increases soon after these rates were approved and cites the pending Ohio UNE 
proceeding as an example?” The OCC also asserts that since there is no ‘‘requirement that SBc 
Continue the UNE-P at present rates,” SBC’s &on 271 application should be rejected as not 
being in the public i1terest.2~~ 

55. We disagree. The OCC’s allegations do not support a finding that SBC’s 
proposed UNE rate increase in Ohio or other states constitutes a checklist item two violation or 
that SBC fails to meet its public in- mquimncnts?’’ As we have consistently concluded, 

(Continued from previm page) 
sometimes necessary to make a loop that canies voice baflic capable of providing high sped data traffic, also 
known as a DsL-capabk line. 

”’ Review of Aner ikh Ohio‘s TELRJC Cacu for Unbunded Network Elemen&, SBC he t i t ech  Ohio’s 
Application for Approval of Unbundled Network Element Prices, Case No. 02-1280-TFWNC (Ohio Commission 
May31,2002). 

’” 
’I‘ occ ~omments at 2. 

’I5 OCC Comments at 4. The OCC mtcs that it specifically ddrcues SBC’s s d c m  271 application in Ohio and 
then asrcrts that many of the princiilca it raises apply to the thra swcs in this sectioa271 application. OCC 
Reply at n. 1. As a result, we address this compl.int specifically to Ohio in this section of our order but also take into 

would have increased UNE rates but was stayed by 
Part IV.B.I.a.(ii), supra. 

Ohio Commission 271 Order at 134. 

=count the other ~ C S  in OUT .nnly~is aad C C & U S ~ ~ ~ .  ?be OCC specifically r e h  to legitlotion in nlinoic h t  
wtut OCC Comments at 3 n.8. ’Ibis issue h d i r ~ l r p d  in 

OCC Comments at 5.  Although OCC chrrsaenrn . this as a public interest issue, a basis for OCC‘s wmpkinr is 
that SBC bas proposed to increase the UNE rates that SBC relies on for approval of its &on 271 application. This 
issue \YBJ raised in the mntexl of checklist itcm 2 in pnvious &on 271 #gs. As a r d t ,  we annlyz 
OCC’s allegation in thii part of our order fium both a public interest and chccldist item 2 stmdpomt. 

’I’ We notcd above that the OCC also refers to Illinois legislation, which is M e r  d i d  in Part W.B. I .a.(ii), 
supra, and only generally to other antes. OCC Comawts at 3-5. The Commission must makt a separate 
determination that approval of a section 271 application is “consistent with the public interest, convenience, sad 
necessity,” but it may neither limit nor extend the terms of the competitive checklist of section 271(c)(2)(B). 47 
U.S.C. 45 271(dX3)(C), (dX4). Thus, the Commission views the public interest requirement a0 an opportunity to 
review the circumstan ees presented by the application to crwurc that no other relevant factors exist that would 
(continued.. . .) 
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where the incumbent LEC has filed a section 271 application while pursuing a UNE rate increase 
in a pending state proceeding, we perfibnu our analysis on the rates before us-the rates the LEC 
submitted in its section 271 application.”’ If we rind SBC’s currently available UNE rates in a 
state to be TEWC-compliant, SBC has met its obligation to set UNE-platform rates in 
compliance with checklist item two. 

56. We note that the OCC raised this issue in the state’s section 271 proccedmg, but 
the Ohio Commission rejected h2I9 Furthermore, we note that in SBC’s pending UNE 
proceeding before the Ohio Commission, SBC asserts that its proposed UNE rate increase is 
based on its updating of cost studies and experience in providing UNEs to competitors over the 
past five yearsm We believe ‘hat the public interest is well served where, as here, rates are 
timely reviewed in light of rapid changes in technology, the regulatory environment or market 
conditions.z’ 

Indeed, a UNE rate fieex, rather than acting to remove a barrier to competitive 
entry, may pose a barrier to compliance with the Act itself. Under the Act, state commissions 
have a duty to set cost-based rates for UNES, and we recogniiz that there may be factors that 
cause costs to change over time. This is precisely why state commissions devote the time and 
resources necessary to hold hearings to update rates, either upward or dormward as necessary, 
based on consideration of all new information and relevant data brought before them. The US. 
Court of Appeals for the District of Columbia Circuit @.C. Circuit) also has agreed that “rates 
may often need adjustment to reflect newly discovered information.’”u Moreover, the D.C. 
Circuit has made clear that we may rely upon state commissions to set UNE rates.” 

(Contmued from previous page) 
h t r a t e  the congressional intmt that markets be opcn, as required by the competitive chcc ldi  and that enuy will 
serve the public interest as Congress expected. 

’I’ Applicarion by pVerr Communiccrtiom Interndonal, Inc.. for Authorizulion To Providp In-Region InterLATA 
Services in New Mexico, Oregon CudSouth Dakota, Memorandum Opinion and Order, WC Docket No. 03-1 1.18 
FCC Rcd 7325,7372, paras. 83-84 (: 43) (mt Thne Stare Order); Qwwt Nine State Or&, 17 FCC Rcd at 
26469-70, para. 307; Bellsouth GeorpdLouuiana Order, 17 FCC Red at 906667, para. 97 (citing Verizon Rhode 
Island Order, I7 FCC Rcd at 33 17, para. 3 1). 

*I9 

recommendation to a specific requirement regardiing SBC Ohio’s current or proposed UNE-P rates.” Id at 7. The 
Ohio Commission recommended that the FCC approve SBC Ohio’s section 271 application. Id at 1. The 
Wisconsin Commission also rejected a UNE rote freeze proposed by competitive LECs on public interest grounds, 
finding that this is contrary to the Act and state law. Wisconrin 271 P h e  I Order at 30,280. 

57. 

- - 

Ohio Commission 271 Order at 4.6-7. “The [Ohio] Commission docs not see the need . . . to tic ow 

Review ofAmemech Ohio’s TELRIC Costs for Unbunded Network Elements, SBC Ameritech Ohio’s 
Application for Approval of Unbundled Network Element Prices, Case No. 02-128O-Tp-UNC at 4 (Ohio 
Commission May 3 1,2002). 

See, e g.. BeN Atlantic New York Order, I5 FCC Rcd at 4085-86, para. 247. 

Iu A T & T C q .  v. FCC. 220 F.3d at 617 (D.C. C i .  2000). 

rn Worldcorn v. FCC, 308 F.3d 1,s @.C. Cir. 2002). 
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58. We also find OCC’s allegations too Wulative to consider because they require 
us to speculate as to what rates the Ohio chnmwsl . ‘on ultimately may adopt, a d  we have no 
basis to assume such rates would be inconsistent with TELRIC principles. In fact, the OCC itself 
points out that “[m]any of the public service commissions in the former Ameritech states 
conducted pamtakhg reviews of SBC costs for the UNE-P and arrived at cost-besed rates that 
have helped spur local service competition in their  state^."^ This demonstrated commitment to 
Setting UNE rates at TELRIC levels only adds to our contidence that the Ohio Commission will 
modify rates appropriately in the futurc based on the evidence before it.= 

platfom rates for a period of t h e  poses a banier to competitive entry, and we can find no public 
interest violation.= Additionally, we note that section 271(d)(6)(B) of the Act provides a 
mechanism far an interested party to chalknge my UNE ratesas not being TELRIC-bascd 
following the grant of section 271 authority.m Under section 271(d)(6)(A), the commission has 
the authority to review any future SBC rate increase, including the one now pending in Ohio. 
Should we detemune * that any such incresSe is not TELRIC-tmsed in compliance with checklist 
item two, section 271(d)(6)(A) empowers the Commission to suspend or revoke SBC’s section 
271 authority or impose other penalties.” 

d. Wisconsin 

59. The OCC has not demonsrated that the lack of a requirement to fireeze UNE- 

60. The Wisconsin Commission initidy established SBC’s UNE rates in two 
proceedings in 199CL97.” The state commission in 1999 then opened a new docket to review 
the UNEs that SBC WBS required to offer and their costsrn Extensive testimony was fled and 

occ comments at4. 

*  his conelunion applies to the o m ~ r  state commissions bp WU. 

zx ThcCommissionmustmakeascpntctinmmmm ‘ ‘ n that approval of a section 271 applicstion is “consistcn~ 
with the public intcmt, wnvcniencc, md mxssity,” but it may neimCr Limit nor extend tbc tams of the competitive 
checklist of d o n  271(c)(2)@). 47 U.S.C. $8 271(dX3)(C), (d)(4). Thus, the Commuw ‘ ‘ nvicwsthepublic 
mtmsl quircmmt al an oppommityto review the c’ 
otherrelevMt h &that W l d  
competitive cheeklist, and that cum will m e  the public interest as Ccngresa expected. 

. CCJ pramtedbyhe appliationtocmunthotno 
the COllgrcsSimal h t  thmmrrkeb be open, u Muired by the 

47 U.S.C. 5 271(dX6)@). 

47 U.S.C. 5 271(dX6)(A). 

Investigation of tk Approprime Standarc& to Promote E@xrive Competition in the Local E r e h g e  
Telecommunications Market in Wisconsin, F i n d i  of F a  Conclusions of Law, and First Find Order, Docket No. 
05-TI-138 ( W i i n s m  Commission July 2,1996). M e s  Reloring to Satujiition of ConditicHu for w i n g  
InrerWTA Service (Wkconrin Bell. Inc. &/a Aneritech Wucomin), F+ of Fact, Ccnclusions of Law, and 
Second Order, Dockci No. 6720-TI-I20 (Wisconsin commission May 29,1997). 

na lmtigotion lnro Amerirech W i s ~ i n  ’s Unbundled Nefwork Uemmrs, Notice of R o c d m  . g, Docket No. 
6720-TI-I61 (Wisconsin Commission Dec. IS, 1999). 
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numerous parties participated in hearings, including AT&T, Covad, KMC Telecom, McCleod, 
MCI, Rhythm Links. Time Warner, and the Wisconsin Department of Justice. Parties had the 
opportunity to cross-examine wimesses in seven dayx of hearings. The Wisconsin Commission 
concluded this proceeding in 2002 and comphensively addressed the availability of UNEs and 
the methodology for SBC in setting UNE rates.''' 

61. The Wisconsin Commission used Ameritech's Loop Facility Analysis Model to 
compute the capital investment required to construct loop facilities and the Ameritech Regional 
Pmers  in Provisioning Switching Model for determining switching costs, but made many 
adjuslments and modifications to the inputs and assumptions proposed by SBC." Among its 
determinations, the Wisconsin Commission established cost inputs for cost of capital,m 
switching,fy fill factors,ns depreciation,= non-recurring costs,z' and collocation.m Further, the 
Wisconsin Commission on July 9,2003, dekrmined that, except for certain issues that required 
additional evaluation, SBC had filed revised cost studies that comply with the state commission's 
requirements for setting rates."' In a separate proceeding, the Wisconsin Commission 
established three defined geographic areas that reflect cost differences for each area and were 

n' 
161 at 22-25 (Wisconsin Commission Mar. 22,2002) (Wisconsin Commission UNE a&). "[Alpplying TELRlC . 
. . is also wnsiant with the Wisconsin definition of total service long inenmentllm (TSLRIC), which is a 
pricing mahod similar to TELRIC." Id at 24. 'Whik all parties agree mat T E W C  is the pricing shndard to 
apply, the parties have diRaing inttrpmations as to the proper hplancntation [of TELRIC]." Id at25. 

n2 

(SBC Smith Wisconsin Aff.). See a h  Wisconsin Commission UNE Or& at 134. 

InwtigOrion Into Ameritech Wkconsin 's Unbunded Nenvork Elem-, Final Daision, Docket No. 6720-TI- 

SBC Application App. A, Vol. 1 I ,  Tab 36, Affidavit of Barbars A. Smith Regarding Wisconsin, Attach. A 4  

Wisconsin UN€ Order at 3. Tbc Wisconsin Commission found 13% return on equity and 7.18% cosl of debt to 
be rcasonablc, and adjusted the capital sbum proposals of iu staff and SBC. Id 

* Id at 7-9; 73-83. Competitive LECs did not challenge the calculations in SBC's switchq models, the ARF'SM 
(Ameritsch Regional Parlncrs in Rovisioning Switching Model) and NUCAT @4ctwork Usage Cost Analysis Tool), 
but disagreed with SBC's inputs and assumptionS. Id. at 73. The Wisconsin Commission WIS "rehaant to go 
against the traditional mte. s ~ c t u r c  for unbundled switching" that included a usage rate, but found "wmpellihg 
policy reasons" to sct a flat per-line rate.; it based the shared bansport per-minutc charge on M e- of the 
average distance a call will be transported. Id at 83-84. 

Id. at 14. The Wiseonsin Commission found it wtu "reasonable lo use [competitive] LECs' fill fanors in 
determining unbundled loop costs." Id 

=' Id. at 15.153-54. 

Id at 166-185. The Wisconsin Commission found it was easier to incorporate. its adjustments into the SBC 
model for non-recurring costs. Id at 185. 

Id at 4-32; 40-67. The Wisconsin Commission found that its adjusrments would "be best implemented by using 
the [comp*itive] LECs' Collocation Cost Model (CCM)." Id at 67. 

n9 Investigation Into Amerrtech Wisconsin's Unbunded Nerwork Elements, UNE Compliance Order, Docket No. 
6720-TI-161 (Wiseonsin Commission July 9,2003) (Wisconsin Uh'€ Compliame order). 

36 



Federal Communications Commiulon FCC 03-243 

used to deaverage UNE loop rates.” The WiscwSin Commission has dacrrmncd ’ W S B C  
offers its competitors nondiscrimhtory &ccess to UNEs as requid by the Act and supports 
SBC’s section 271 application.u’ 

62. 
to rates that affect Wisconsin in addition to the other states at issue in this proceding an 
addressed below. 

No party raises any issues specific to UNE rates in Wisconsin done. Challengnr 

e. Other IMUU 

(i) EELNRCs 

63. Buckgroound Globalcorn ergues that SBC has failed to demonstrate compliance 
with checklist item two because its non-recurring charges W C s )  for enhand extended links 
(EELS) in Illinois and Wisconsin are not TELRIC-based.u’ Globalcorn asserts that in Illinois 
SBC charges NRCs of $2,285.85 for a 4-wire DSl digital loop to DSl dedicated transport 
combmtion for an Uncouocated ~ h m e r . ~  According to Globalcom, these NRCs ~IE outside 
the range that a reasonable application of TELRlC would produce. are over 13 times the NRCs of 
$173 applied for tbe same EEL combination in California, and are over 240 pacent: of the NRCs 
SBC recently proposed in 
recurring and non-recurring UNE rates, and the Illinois Commission suspended the rates pending 
an invesijgation.’’ The NRCs filed by SBC in that tariff submission for the 4-wire DSl digital 
loop to DSl dedicated transport combination (non-collocated) were $932.06.w The Illinois 
Commission’s tariff investigation was abated by section 13408(c) of the Illinois public Utilities 
Act on May 9,2003.” Globalcom also alleges that SBC’s EEL NRCs in Illinois violate Section 
271’s public interest standard by precluding competitive enby.- 

Illinois cost proceeding.” In December 2002, SBC tariffed new 

Investigation into the fitabluhment of Coxt-Related Zones for Unbnndlrd Network Elewwus, Ordcr, Dockel 
No. 05-TI-349 (wiscoapin ConrmisSion Jan. 17,2003). 

x’ See, gemally, Wiscmin 271 P h w e  I1 order. . 

Globalcorn Comments ai 4-14. 

”’ Gbbalcorn comments at 2. 

u1 Globalcom Comments at 2 

Globalcorn Comwnts at 12 and Tab 3 0.etta 6um Rhonda Johnsun, V i  Rcsidcat Illinois Rsgulrtory. SBC, 
to lllinois Commerce Commission, Advice No. U-02-1637 @sc. 24,2002)) (SBC k. 24,2002 TmflFihg).  

ub Globalcom Comments at Tab 3 (SBC Dec. 24,2002 TwflFiling, IU. C.C. Tariff No. 20, Part 19, Section 20, I *  
Revised Sheet No. 6.6). 

22 111. Comp. Stat. 5/13408(c). 

xa Globalcorn Commeots at 23-24. 
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64. In its proceeding investigating SBC’s compliance with the requirements of section 
271, the Illinois Commission identified several rates as interim, includmg NRCs for UNE 
combinations, such as EELsU9 In Phase I of the section 271 proceeding, the Illinois Commission 
made these interim rates subject to true up.= In Phase II of the section 271 procding, the 
Illinois Commission assessed the reasonableness of SBC‘s interim EEL NRCs by comparing the 
combined EEL NRCs and EEL marring rates of SBC in Illinois to the combined rates in 
California, Texas and Michigan.u’ The Illinois Commission also examined the Commission’s 
universal service fund (USF) cost model to compare relative cost differences between the four 
states.= Based on this analysis, the Illiois Commission found that SBC’s combined EEL NRCs 
and recurring charges in Illinois were reasonable when compared to the combined EEL c h e s  
in Californiam The Illinois Commission found that, although SBC‘s Illinois i n t h  EEL NRCs 
were at the upper end of any zone of reasonableness, 1) the commission had found these rates to 
be reasonable as interim rates in another UNE proceding,l’ and 2) the commission was 
currently investigating the interim EEL NRCS.~’ 

65. In its reply, SBC defends its $2,285 EEL NRCs as TELRIC-compliant, but also 
offers to amend Globalcorn’s interconnection agreement to include the lower EEL NRCs it had 
proposed in the abated tariff investigation pro~e-eding.~ According to SBC. upon approval of 
the amended interconnection agreement, these EEL NRCs would be available to all other carriers 
in Illinois on an opt-in basis, or alternatively SBC will offer the same rates to any interested 
competitive LEC in Illinois.” These. NRCs and the tariffed $2,285 NRCs would be interim 
subject to true-up to February 6,2003, after the Illmois Commission concludes an investigation 

uq IllinoisSection271 P h e I O r & r a t  110. 

uo Illinois Section 271 P h e  I Order at 117. 

*’ Illinois Section 271 Order at 206. 

u2 Illinois Seerion 271 Order at 206. 

n’ lllinois Section 271 Order at 206. ‘Ihe Illinois Commission found that SBC’s Illinois EEL rates were high whn 
compared to the rates in Texas and Michipa under this analysis. Id. 

l’ See Illinois Commerce Commicsion on its Own Motion Investigation into the Compliame of Illinois Bell 
Telephone Companv with rhe Order in Docket 96-0486/0569 Comolidoled Regarding the Filing of Tarifi and the 
Accontpanving Car! Studies for Interconnection, Unbundled Network Elements and Locd  lkmport and 
Termination and Regarding End To End Bundling Issues, ICC Docket No. 98-0396, Order on Reopening (Illinois 
Cornision Apr. 30,2002) (adopting these rates as interim NRCs for UNEP nod speeicll acces-io-EEL 
conveaions). 

m Illinois Section 271 Order at 206-207. 

SBC Reply at 62, SBC Application Reply App.,Vol. 3, Tab 13, Reply Affidavit of W. Karl Wardin (SBC 

SBC Wardin Reply Aft. at para. 40. 

Wardin Reply Aff.) at para. 40. 

*’ 
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into the charges.2u 

66. Cowplete-As-Filed Wafver. We waive the complete-as-filed requirement on our 
own motion pursuant to section 1.3 of the Commission’s rules to the limited extent newssay to 
consider SBC‘s revised EEL NRCs.” The Commission maintains certaia procedural 
requirements governing sectisn 271 applicationS.yo In .particular, the “complete-as-filed” 
requirement provides that when an applicant files DCW idormation after the commcnt date, the 
Commission reserves the right to start the 9O-day review period again or to accord such 
informalion no weight in determining Section 271 compliance.” We maintain this requirement 
to afFord inhested parties a fair opportunity to comment on the BOC’s application, to ensure 
that the Attorney General and the state commission cllll llfill their statutory CoIlPlultatve roles, 
and to afford the Commission adequate time to evaluate the recordl61 The Commission can 
waive its procedural rules, however, “if special circumstances warant a deviation h m  the 
g e n d  rule and such deviation will save tbe public interest.”” 

67. We find that a waiver is appropriate in these circumstauces. SBC’s offering of 
lower EEL NRCs constitutes a change in its rates subsequent to the sling of ita application.” In 
prior cases the Commission hes found to gnmt a waiver of the complete-as-filed rule where 
the rate chaages are mponsive to criticisms on the record, as wmpared to new idomation that 
“consists of additid arguments or information” concerning current pricing.= The rate 
reductions made by SBC in this case satisfy this StsIldetd. The changes were responsive to 
arguments r a i d  in the record ofthis proceadin& and the ratc ductionsprovide a p w  
competitive response to wmmenters’ stated 
are the rates proposed by SBC in a tariff investigation proceeding, and therefore these rates are 
likely to be the maximum rates that wuld be adopted by the Illinois Commission when it sets 

The newly-available interim EEL NRCs 

uI SBC Wardin Reply Aff. at p m .  40. 

47 C.F.R 5 1.3. 

See Quibted271 Filing Requiremenu Public Notice. 

Verizon Rhode Island Order, 17 FCC Rcd at 330606, para. 7 (2002); S W B T h d O k U o m a  Order, 16 FCC 
Rcdat6247,puaZl.  

m2 

73, paras. 52-54. 

za N o r h a t  Cellular Telephone Co. v. FCC, 197 F.2d at 1166, WAITRadio v. FCC, 418 F2d 1153. See ab0 47 
U.S.C.§ 154(j);47C.F.R. $ 1.3. 

Ibl See SBC Reply at 62; SBC Wardin Reply Aff. at pmas. 4041  (wtting forth SBC’s offer to umkc available to 
Globaleom or my otha interested compctitivC LEC h previously t&€d EEL NRC.9). 
za 

10, para. 180. 

166 SseGlobalwmComments at2, 12-13. 

Verizon Rhode Island &der, 17 FCC Rcd at 3306, para 7; Amerifech Michigan Order, 12 FCC Rcd at 20572- 

Verizon Rho& Island Order 17 FCC Rcd at 330849. para. 12; Qwsf Nine Sfate &&, 17 FCC Rcd at 26409- 
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permanent EEL NRCs. We find that it is fully consistent with ow precedent under section 271 to 
consider the type of responsive information without requiring the BOC to make a new filing. 

Another major concern that we have identified in prior cases where rates have 68. 
changed during a proceeding is that interested parties be afforded a suflicient opportunity to 
review the new rates, and that the analytical burden of doing so is not too great in light of the _ _  
time constraints inherent in the section 271 application process.m Although SBC did not provide 
notice of this rate change until it filed its reply comments on day 43 of the 9Oday statutory 
period, in prior cases we have considered rate reductions made much later in the 9o-day 
application cycle." We also h d  no undue burden associated with analyzing the new rates. 
Globalcom provided an analysis of the new rates in its comments, which were filed on day 20 of 
the application period.m 

69. Discussion. Although we have concerns about the method used by the Illinois 
Commission to determine that the interim EEL NRCs are reasonable,m we find that the revised 
EEL NRCs that SBC has committed to provide to competitive LECs in interconnection 
agixments are reasonable interim rates. These rates fall within the range of EEL NRCs SBC 
charges in its other states."l We expect that the Illinois Commission, which has demonstrated a 
strong commitment to setting TELRIC-based rates in its many rate pmxedings, will review the 
interim EEL NRCs in the near future. The interim EEL NRCs will then be subject to true up 
back to February 6,2003. We also find that the availability of the lower EEL NRC to 
competitors adequately addresses Globalcom's concern that the $2,285 EEL NRC impedes 
competitive entry. 

2 ~ '  

* See, e.g.. VerizonRhode IsldOr&r, 17 FCC Rcd at 3306-10, parss. 8-17 (considering changes inrates filed 
on day 80 of the application); SWBTKqmadOMahoma Or&, 16 FCC Rcd at 6247-49, pans. 22-26 (considering 
changes in rates filed on day 63 of the application); Verizon New HampshirdDelaware Or& 17 FCC Rcd at 18666- 
67, para. 1 1  (considering changes in rates filed on day 64 of the application); Application 6y SBC Cornmunicatim 
Ine., Pac& Bell Telephone Company, andSouthwestem Bell Communications Servica Inc.. fw Authorization to 
Provide In-Region, lnterL4TA Services in Calfwnia. WC Docket No. 02-306, Memorsndum Opinion and Order, 17 
FCC Rcd 25650,2566365, psra~. 26-31 (2002) (SBC Calfornia Or&) (wmiderhg changes m rates filed on day 
45 oftbe application). 

Vernon Rhode IslandOrder, 17 FCC Red at 3308, paras. 10-1 1.  

Globalcorn Comments at Tab 3 (SBC k. 24,2002 TarflFiling, 111. C.C. Tariff No. 20, Pat  19, Section 20, 1* 
Revised Sheet No. 6.6). 

In its reply SBC asserts that Commission precedent supports its position that it is reasonable to aggrrgate NRCs 
with recurring charges to determine their reasonableness. SBC Reply at 5940. SBC is incomct. Although the 
Commission aggregates recurring non-loop charges in conduct@ its benchmark analysis, the Commission ha0 never 
allowed applicants to aggregate recurring charges with NRCs to demonmate compliance with TELRIC. See, e.g., 
F'erizon New Jersq Order, 17 FCC Rcd at 12302-12305, paras. 6168 (examining V h ' s  NRG for hot cuts). 

"I SBC Wardin Reply Aff. at Attach. B; Globalwm Comments at Tab 1 ,  Affidavit of August H. Ankum at para. 
10. 
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70. Globalcom also argues that SBC’s EEL NRCs in Wisconsin are not TELRIC- 
based in violation of checklist item two and preclude cbmpetitive entry in contravention of the 
public Globalcom alleges that the total NRCs for a 4-Wire DSl digital loop to DS1 
dedicated transport combination for an uncollocated customer in Wisconsin would be $2,159.08, 
and that the Wisconsin Commission has not investigated many of the rate elements in the total 
NRCm Globalcorn notes, however, that the Wisconsin Commission found that the EEL NRCs 
were in acategory of rate elements that wm likelyto be usedby only a limited number of 

and therefore found that, “in light of the limited number of providers u t i h g  these 
rate elements, it is reasonable to have the final d- ‘om regarding thc application of the 
[c]ommission’s methodologies to take place in the context of negotiation d o r  arbitration of 
interconuection agreements per 47 U.S.C. 58 251 and 252.’“” In its reply, SBC argues that the 
tariffed EEL NRCs are based on rate stmtures for DSl loop and interoffice transport approved 
by the Wisconsin Commission, and the most recent TELRIC-compliit rates available.m These 
tariffed rates are the maximum rate, aud carriers can adopt, negotiate, or arbhate lower ratesm 
SBC also asserts that Globalcom is availing itself of the ability to opt into another carrier’s 
interconnection agreementm 

71. Globalcom does not dispute SBC’s claim that it is able to qotiate, arbitrate, or 
opt into existing interconnection agreements to d v e  lower EEL NRCs than uc available 
through SBC’s Wisconsin tariff. It also does not claim to have raised this issue before the 
Wisconsin Commission. We find that, to the extent Globalcom is not able to negotiate EEL 
NRCs that it believes are TELRIC-compliant, Globalcorn should raise the issue before the 
Wisconsin Commission in the context of an interconnection agreement arbidon, as the 
Wisconsin Commission intended.” Accordingly, we conclude that the cumnt EEL NRCs in 
Illinois and Wisconsin do not a failure to comply with checkliist item two. 

Access to UNEs at TELRIC-Comphnt Rates (i) 

72. Z-Tel submitted extensive comments in opposition to SBC’s section 271 

2n GloePlwrn Cknnmcnl8 at 24-25. - 

Globalcorn Comments at 24-25. 

We nok that non-wllocated canim will not be entitled to order this trpe of EEL under the 6amwork adopted ”‘ 
in the Triennial Revrew Order. Triennial Review &&r at para. 591. 

”’ Globalcorn Commmts at 25, ciling Wkconsin W E  Complimce Order at 9. 

n6 SBC Reply, Vol. 3, Tab 12, Reply Affidavit of Swtt T. VanderSandm (SBC VnuderSandcn Reply Aff.) at pfua 
10. 

rn SBC Vandersanden Reply M. at pan. 1 1 .  

2m SBC VanderSandm Reply M. at para. 12. 

2z) &e Wkconsin UNE Compriance Order at 9. 
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application. Z-Tel argues that it cannot opt into SBC’s most favorable UNE rates in Illinois and 
Indiana unless it also agrees to accept amendments to its interconnection agreement that contain 
onerous reservations of rights provisions and a provision that gives SBC unilateral authority to 
change ratesm 

73. Additionally, Z-Tel argues that SBC’s refusal to make available a single set of 
currently-approved TELRIC-compliant rates and to automatically bill competitive LECs at such 
rates is unlawful because it results in discrimhatory treatment.”’ Z-Tel believes that by this 
practice, SBC is maintainiug a policy of price discrimination whereby some competitive LECs 
are given an advantage over others.” Since July 2002,Z-Tel and SBC have been engaged in 
formal dispute resolutions before the Illinois and Indiana Commissions over these issues.m Z- 
Tel indicates that it may reach settlement with SBC in the near future.” In its evaluation, the 
Deparfment of Justice references Z-Tel’s claims, and defers to the Commission’s determination 
whether SBC’s conduct could violate the Commission’s d e s  or the Act.= 

74. SBC responds that Z-Tel’s comments are in the nature of a carricr-to-caniCr 
dispute that is inappropriate for consideration in a section 271 proceeding.’u Despite SBC’s 
position that this issue should be resolved before the state commissions. SBC asserts that 
competitive LECs are not entitled to an automatic tariff flow-through of rates unless the terms of 
their interconnection agreements include a provision allowing such,” that the terms of 
agreement provisions to which Z-Tel objects were provided only as proposals for good-faith 
negotiation p u r p ~ s e s , ~  and that, to date, Z-Tel has not been improperly billed by SBC at higher 
rates because Z-Tel has not purchased any UNEs from SBC.m Additionally, SBC argues that the 
law does not require it to include all TELRIC-compliant rates in a single document or 
interconnection agreement.” Despite its position on this issue, however, SBC has developed 
and submitted into the record of this proceeding a single document for each state clarifying all 

Z-Tel Comments at 2.6-9. 

211 Id at3-6. 

’I2 ~d at 4. 

2u Id at 2. 

2u Id 

uJ Department of Justice Evaluation at 17. 

SBC Alexander Reply Aff. at psras. 3840. 

SBC Alexander Reply Aff. a1 paras. 43,45,48. 

SBC Alexander Reply Aff. at pan. 49. 

SBC Alexander Reply Aff. at para. 45 11.26. 

SBC Alexander Reply Aff. at para. 43. 

21’ 

2fl 

” 
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rates it is relying on for each state.=' Ultimately, SBC argues, this disput+ with ZTel should be 
adjudicated before the state commissions." 

75. We agree with SBC that this dispute should be resolved before the state 
commissions. As we have noted in previous orders, the Act authorizes the state commissions to 
resolve specific carrier-tcFcarrier disputes arising under the local competition provisions, and it 
authorizes the federal district cowis to cnsm the legality of the results of the state arbitration 
process." In this particular case. the dispute appears to be over the way SBC stmctwes new 
interconnection arrangements and access to existing arrangements, areas that arc squanly within 
the authority ofthe statcs as delincatcd by the 1996 Actrn We are reluctant to deny a Section 271 
application because a BOC is engegbd in an unrcsolved dispute with its competitors before the 
state commissions, which have primary jurisdiction over the matter.m We believe this dispute is 
a local arbihation matter for the appropriate state commissions to decide in the first instance. 

2. 

Checklist item two q u i r e s  a BOC to demonst_aate that competitors have 

Access to Opmliow Support Systems 

76. 
nondiscriminatory BCCCSS to the various systems, databsses, and personnel (collcctively referred 
to as 0SS)thataBOC uses in providing savice to its 
throughout its Midwest region" and we recently dctemuned . that SBC affords competitors 

ry access to its OSS in our SBC Mchigm XI Order." Cornistent with our nondiscnrmnato 
W i g s  made in the SBC Mtchigan I1 Order, we detemme ' that SBC has demomtmted tbat it 
provides nondiscriminatory access to its OSS in compliance with this checklist item in the 
remaining four states of this region As in previous section 271 orders, we focus our review on 
those OSS issues in controversy and do not address each aspect of SBC's performance where our 
review of the record satisfies us that there is little or no dispute that SBC complies with its 

SBC usesthe same OSS 

. .  

~9' SBC Septemker 9 Er Parte Letrer at Attach. A-D. 

SBC Alexander Reply Aff. at para 39. 

291 See SWBT Tam Or&, I5 FCC Red a8 18541, p ~ .  383; see also 47 U.S.C. 252(c), (eX6); AT&TCorp. v. 
Iowa Uti,%. Bd, 525 U.S. 366 (1999). 

Ty 47 U.S.C. 5 252(e). 

SBC Calgwnia order, 17 FCC Red 25718, at para 120 

Ser Bell Atlantic New York Order, 15 FCC Red at 3989-90, psra. 83. 

See, eg., Latcr hm Geofbcy M. Klinebc%, Couasel for SBC, to Marlene H. Dateh, m, Fcdaal 
Communications Commission, WC Docket No. 03-167, Attach. A at 1 (filed Sept. 12,2003) (SBC SCpt. 12 Er Pffte 
Letter); DOJ Evaluation at 8 ("SBC uses the same [OSSI acrm all five states in the Ameritcch region, including the 
four involved in the present appliation. "IS, irrrres conecmiag OSS are generally the SIIIK throughout the four 
states."). 

196 

Sec SBC Michigan I1 Or& at pare 55. 
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nondiscrimination obligations." 

a. Third-PartyTeating 

77. Since the Commission must rely on BOC-provided commercial data to evaluate 
compliance with this and several other checldist i-, we must first determine whether those 
data are indeed reliable and accurate. To do so, we look at several factors - namely, third-party 
testing of the BOC's OSS, state commission oversight, and the ability of a competitive L E  to 
audit its carrier-specific data and perform, ifnccessary, data reconciliations with the BOC.'OO 
Together with its commercial data, SBC submitted into the record the results of two third-party 
tests, as it did in the SBC Michigun II section 27 1 pmxedhg. Like Michigan, the two 
independent auditors are BearingPoint (formerly known as KPMG Consulting, Inc.), whose 
review is in progress, and Emst & Young, LLP (E&Y)."' 

78. We reject commentem' concerns regarding the integrity and status of SBC's third- 
party tests. The third-party test sthat SBC submitted in this proceeding are similar tothose the 
Commission has considered and rehd on p v i o u s l p  and, as we have alrrrady mentioned above, 
SBC's OSS are the same across this region. Almost without exception, these commentem raise 
identical claims and offer the same supporting information as they did in the SBC Michigan II 
proceeding." We rejected those arguments in our SBC Michigun U order and find that it is 
appropriate to do so here. Thus, we continue to find that the M Y  final test results and the data 
SBC provided in this joint application are reliable for purposes of detmnining SBC's chcLlist 
compliance.'" 

See, e.g.. SBC Michigan II Order at para 55; Veruon New Jersey Order, 17 FCC Rcd a 12309. pa. 77; 
BelLFovrh GeorgidLouisiana Order, 17 FCC Rcd at 9144, para. 219. 

xa See. r g . ,  SBC Michigan I1 Order at para I3 (citing BellSouth GeorgidLouisiaM Order, Bell Atlantk New 
York Order, SWBT T e w  Order) (further citations mittcd). 
"' 
'02 See, c g . ,  SBC Michigan II Or&? ai pya 22. 

30' For example, several umunentcrs contend that the different "matesiality" standard used by EQY masked 
problems with SBC's OSS that would have been identified if thii auditor used the ptandard followed by &aringpoint 
(i.e.. E&Y would exclude failures h n  its analysis where the difference between SBC's results md EBY's rcsultF 
was less than 5% whereas Bearingpoint uscs a I% materiality standard). See AT&T Comments at 72. We do not 
credit this and other criticisms of MY'S methodology becauw we have previously consided and relied on thii-  
party tests using substantially similar, if not identical, methodologies. See SBC Michigan I1 Order at para 22 & n.7 1 
(citing tests performed in Missouri, Texas, and California). 

lo( See SBC Michigan I1 Order at pua. 21. See also, Illinois Commission Comments at 16; Ohio Commission 
Comments at 2-3 (noting that Bearingpoint's "overall test results demonmate statutory wmpliaace based on 
information that is sufficiently reliabk for purposes of Section 271."); Wiscomin Cornmivion P h e  II Order at 16 
(%e overall [ed.#oint] test resuhs support SBC's claim that its systems Satisfy established Q 271 standards."). 

SBC Michigan II Order at para. 14. 
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